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APPEALS BY

HENRY HOMES PLC  

AGAINST THE REFUSAL OF PLANNING PERMISSION FOR THE DEMOLITION OF 63 NIGHTINGALE ROAD AND OUTBUILDING TO REAR OF 61 NIGHTINGALE ROAD AND CONSTRUCTION OF FOUR DETACHED HOUSES, GARAGING AND ACCESS ROAD  ON LAND AT 63 NIGHTINGALE ROAD AND REAR OF 61 AND 65 NIGHTINGALE ROAD, RICKMANSWORTH, HERTFORDSHIRE.

AND THE REFUSAL OF CONSERVATION AREA CONSENT FOR THE DEMOLITION OF EXISTING DWELLING AT 63 NIGHTINGALE ROAD AND OUTBUILDING TO REAR OF 61 NIGHTINGALE ROAD
ON LAND AT

63 AND LAND REAR OF 61 AND 65 NIGHTINGALE ROAD, RICKMANSWORTH, HERTFORDSHIRE.  

PROOF OF EVIDENCE – LAURENCE MOORE
REFERENCES:

Planning Inspectorate:
APP/P1940/A/09/2119591/NWF & APP/P1940/E/09/2119594/NWF
Local Planning Authority:

09/1387/FUL & 09/1398/CAC
PERSONAL BACKGROUND

Laurence John Moore will say:-

I have been employed by Three Rivers District Council as an Area Team Leader in the Community and Environment department since May 2002. Prior to my employment at Three Rivers District Council, I held the position of Area Team Leader at Slough Borough Council. I have been employed in Local Government Development Control since July 1989.  I have a degree in Town Planning Studies and postgraduate Diploma in Town Planning Studies from South Bank University. I am a member of the Royal Town Planning Institute. 

I am familiar with the site and its surroundings.       

INTRODUCTION AND SCOPE OF EVIDENCE

1.1
The appeals have been lodged following the determination of the Local Planning Authority to refuse planning permission 10th November 2009 for the demolition of the existing detached dwelling and erection of four detached dwellings with access road on land at 63 Nightingale Road and the rear of 61 and 65 Nightingale Road, Rickmansworth. An application for Conservation Area Consent to demolish the dwellinghouse at 63 Nightingale Road was also refused on 10th November 2009 under reference 09/1398/CAC.  

1.2 Planning permission (reference 09/1397/FUL) was refused for the following reasons: 

The proposed development by reason of its form and layout results in a backland form of development unable to maintain the particular character of the area in the vicinity of the site that would adversely impact on the established historic layout of this part of the Conservation Area and fail to preserve or enhance the character and appearance of the Conservation Area failing to meet the requirements of Policies C1 and H14 of the Three Rivers Local Plan 1996 - 2011.

1.3 Conservation Area Consent (reference 09/1398/CAC)  was refused for the following reason:


In the absence of an acceptable redevelopment scheme for the site the demolition of the existing dwelling would lead to a vacant site with no permitted use or buildings which would be detrimental to the character and appearance of the Conservation Area. The proposal would therefore be contrary to Policy C6 of the Three Rivers Local Plan 1996 – 2011.


1.4
In presenting evidence to the Inquiry, it is proposed to structure the proof of evidence in the following way:

Description of the site and its surroundings

Planning History

The development subject of the appeal

The Provision of the Statutory Development Plans and National Planning Guidance

A detailed assessment of the case for the Council, 

A summary and conclusion that on the basis of the evidence provided, the Appeal should be dismissed.

A list of supporting documents.

2.
THE APPEAL SITE AND ITS SURROUNDINGS
2.1
The site to which the appeals refer comprises the curtilage of 63 Nightingale Road and the rear gardens of 61 and 65 Nightingale Road. The site lies within the Upper Nightingale Road and Cedars Avenue Conservation Area. The site is in the urban area and within the settlement.  The existing houses are two storey detached houses sited on the north east side of Nightingale Road. The site is approximately 0.40 hectare in area. It comprises mature gardens with mature trees, some of which are covered by a tree preservation order. The existing rear gardens within the appeal site are 61, 62 and 57 metres deep. Surrounding the site are residential gardens and a cemetery.  

2.2
The site is located in the Upper Nightingale Road and Cedars Avenue Conservation Area where there are very good examples of Victorian and “Arts and Crafts” style buildings. The important characteristics of which include the following: use of plum/cherry facing bricks often with decorative features in stone; use of terracotta tiles or pressed clay moulded bricks depicting the Tudor rose and cross; decorative finials and terracotta chimney pots; bold chimneys; crested ridge tiles; widespread use of traditional materials including brick, clay, natural slate, wrought-iron and timber; detached houses set back behind attractive trees and substantial hedges; outstanding topography; attractive open spaces around detached houses.
3.
RELEVANT PLANNING HISTORY

The Appeal Site

3.1
97/830/8 - Erection of five detached dwellings at land to the rear of 61-65 Nightingale Road. Refused February 1998, on grounds of unsatisfactory form of backland development, prejudice privacy of occupiers of existing frontage development and unacceptable loss of trees.

3.2
98/637/8 - Land rear 57-65 Nightingale Road. Erection of five detached dwellings. Refused October 1998 on grounds of unsatisfactory form of backland development, prejudice privacy of occupiers of existing frontage development and unacceptable loss of trees.


Appeals were lodged against the refusal of the above applications and were dismissed on grounds that additional noise and disturbance would significantly affect the living conditions of the occupants of 61 and 63 Nightingale Road.  The felling of a number of trees was unacceptable as the trees as a group contribute to the character of the street scene and would have a significant adverse effect upon the character of the area. There was no overriding case at that time to release the site to meet any housing need. A copy of the appeal decisions is included in Document 3.

3.3
03/725/FUL - Change of use from garage / storage building into 1 dwelling at 61 Nightingale Road. Refused 14 July 2003 on ground of tandem and backland form of development, and close proximity to existing trees which would result in pressure for felling or major surgery to trees leading to erosion of the character of this locality.

3.4
04/1358/FUL - Demolition of 63 and 65 Nightingale Road, and erection of three blocks of flats consisting of 25 Flats with bin stores and associated parking at 63, 65 and rear of 61 Nightingale Road. Planning permission refused November 2004. 

3.5
05/0012/FUL - Demolition of 63 and 65 Nightingale Road and erection of 22 two-bedroomed flats in 3 blocks. Planning permission refused February 2005. A subsequent appeal against this refusal was withdrawn. 

3.6
05/1695/FUL - Demolition of 63 and 65 Nightingale Road and erection of ten dwellings (including rear of 61 Nightingale Road). Planning permission refused January 2006. 

3.7
07/1729/FUL and 07/1788/CAC - Conservation Area Consent: Demolition of existing dwelling (63 Nightingale Road) and application for planning permission for the demolition of existing detached dwelling and erection of four detached dwellings with access road on land at 63 Nightingale Road and rear of 61 and 65 Nightingale Road.  These applications were refused planning permission. Subsequent appeals were dismissed in January 2009. . 

3.8
08/1089/FUL. Application for planning permission for the demolition of existing detached dwelling and erection of four detached dwellings with access road on land at 63 Nightingale Road and rear of 61 and 65 Nightingale Road.  This was refused planning permission and a subsequent appeal was dismissed in January 2009.   A copy of the appeal decision is to be attached to the statement of common ground but for completeness I attach it as supporting Document 3 to my proof. 
3.9
Application 09//1397/FUL and 09/1398/CAC for Demolition of 63 Nightingale Road and outbuilding to rear of 61 Nightingale Road and construction of four detached houses, garaging and access road were refused by the Local Planning Authority in November 2009 and are the subject of these appeals. 
3.10
In January 2006, The Upper Nightingale Road Conservation Area was designated. A copy of the Conservation Area Appraisal is included in Document 2. An Article 4 direction was also placed on the land in 1999. 

4.
THE DEVELOPMENT SUBJECT OF THIS APPEAL
4.1
Two applications have been submitted, one application for Conservation Area Consent (09/1398/CAC) to demolish number 63 Nightingale Road. The second application seeks planning permission (09/1397/FUL) for the demolition of the existing dwelling at 63 Nightingale Road and erection of four detached dwellings with a new access road. A replacement dwelling would be sited to the street frontage with three of the dwellings sited within the former rear gardens of 61, 63 and 65 Nightingale Road. A new road between No 65 Nightingale Road and one of the new detached houses fronting onto Nightingale Road would be created. The road would lead to three detached houses sited in a slightly staggered formation which would generally front the rear gardens of 61 and 65 Nightingale Road and the rear garden of the replacement dwelling at 63 Nightingale Road. A turning head is proposed.  

4.2
Plot 1 would be sited in the north east corner of the site and would principally be a two storey dwelling with a dormer window to the rear elevation and a projecting single storey double garage to the front.  It would accommodate at least five bedrooms. The layout would consist of a staggered footprint. The roof is a pitched roof design with a hipped roof with projecting sections served by gable end roofs. It would be sited a minimum of 2.4 metres from the common boundary to the north west, approximately 18 metres from the north east boundary with the cemetery and the flank wall of the garage would be approximately 4 metres from the new rear boundary to 61 Nightingale Road. 

4.3
Plots 1 and 2 would be separated by 5.3 metres. Plot 2 would be a two storey dwelling with an integrated double garage. A dormer window to the rear elevation is proposed. It would accommodate at least five bedrooms. The layout consists of a staggered footprint with a projecting section to the south side of a portico to the main entrance. The roof design is a pitched roof with a hipped appearance. It would be sited a minimum of 16 metres from the north east boundary with the cemetery and the front elevation of this proposed house (plot 2) would be sited approximately 33.2 metres from the rear elevation of proposed house on plot 4. 

4.4
Plots 2 and 3 would be separated by 8.9 metres. Plot 3 is principally a two storey dwelling with a projecting single storey double garage. It would accommodate five bedrooms. The layout also consists of an ‘L’ shaped staggered footprint. The roof design is a pitched roof design with hipped appearance. It would be sited a minimum of 16 metres from the north east boundary, the rear wall of the double garage would be sited approximately 5.5 metres from the common rear boundary with 73 Nightingale Road to the south east. The two storey side elevation of the house would be sited a minimum of 12 metres from the common boundaries to 73 and 75 Nightingale Road. A distance of 27.5 metres would be provided between the front elevation of plot 3 and the rear elevation of number 65 Nightingale Road. 

4.5
Plot 4 would be set back from the back edge of the footpath in Nightingale Road by 9 metres. It would be a two storey dwelling with a pitched roof design comprising a hipped roof and a projecting gable. It would be sited 2 metres from the repositioned common boundary with 61 Nightingale Road. The common boundary would be repositioned by 2.6 metres. It would accommodate five bedrooms including accommodation in the roof served by flat roof dormer windows to the rear.  2 car parking spaces serving the house provided off the new road serving the development. It would have a rear garden between 18 and 24 metres deep.  

4.6
The access road would be 5.5 metres wide with a footpath provided running adjacent to the boundary of proposed house plot 4. Private driveways would serve plots 1-3 off the road. A low level brick wall with railings above to 1.2 metres high is proposed to the front of the site and plot 4. The remainder of the site would be enclosed by 1.8m high close boarded fencing. 

4.7
Comparing the current application with the previous scheme dismissed at appeal (08/1089/FUL), the principal changes are:

	
	08/1089/FUL
(Appeal B)
	09/1397/FUL
(Current Application)

	Road width
	4.1m
	5.5m

	Separation between plots 1 and 2
	3.4m
	5.3m

	Separation between plots 2 and 3
	2m
	8.9m

	Distance plot 1 to boundary with 59
	2.4m
	2.2m

	Distance plot 3 to boundary with 73/75
	5.5m at single storey garage

12m at two storey
	5.5m at single storey garage

12m at two storey

	Plot 4 set back from Nightingale Road
	10m
	9m

	Distance plot 4 to side of 61
	7.2m
	5.5m

	Distance plot 4 to side of 65
	8.8m
	11.4m

	Plot 1 Height
	10m
	10m

	Plot 1 Width
	17.3m
	16m

	Plot 1 Depth
	20m
	21.5m

	Plot 2 Height
	10m
	10m

	Plot 2 Width
	16.8m
	16.3m

	Plot 2 Depth
	13.3m
	13.9m

	Plot 3 Height
	10.5m
	10.3m

	Plot 3 Width
	24m
	18m

	Plot 3 Depth
	23m
	22.5m

	Plot 4 Height
	10m
	10m

	Plot 4 Width
	11m
	11m

	Plot 4 Depth
	12m
	11.7m

	Plot 4 garage
	Sited at rear
	No garage 

	Number of trees to be removed
	34
	37


4.8
The application was accompanied by a Design and Access statement, a transport statement, a sustainability statement, a tree survey and an arboricultural implication assessment of the proposed development.  

4.9
The Design and Access statement addresses physical context, social context, economic context, national planning policy context, local plan policies, evaluation and design with the applicants’ interpretation of the appeal decision, use, amount, layout, scale, landscaping, appearance and access. 

4.10
This application was not accompanied by a transport statement. However, it should be noted that application 08/1089/FUL was accompanied by a transport statement which concluded that a suitable access to serve the development can be created that reflects Government advice and agents acting for the highway authority indicated they would not object to the grounds of junction visibility at the access to the site. The necessary turning area can accommodate larger vehicles so that they are able to enter and exit in a forward gear. Any increases in traffic that would occur as a consequence of the proposed development would be limited, restricted to 1 extra vehicle every 20-30 minutes. 

4.11
The tree survey and arboricultural report show that 37 trees would be removed however; the applicant advises that the site is heavily landscaped around the boundaries and this feature will remain with some tree and shrub planting in the street scene proposed.

5
GOVERNMENT POLICY AND GUIDANCE

5.1
In considering planning applications and appeals the Local Planning Authority has regard for the Department for Communities and Local Government’s Planning Policy Statement No.1 entitled ‘General Principles’ (PPS1).  In accordance with paragraphs 7-8 of PPS1 ‘Delivering Sustainable Development’:- 

“The country needs a transparent, flexible, predictable, efficient and effective planning system that will produce the quality development needed to deliver sustainable development and secure sustainable communities … This plan led system, and the certainty and predictability it aims to provide, is central to planning and plays the key role in integrating sustainable development objectives.  Where the development plan contains relevant policies, applications for planning permission should be determined in line with the plan, unless material considerations indicate otherwise.”

5.2
Key principles are established which are to be applied to ensure that decisions taken on planning applications contribute to the delivery of sustainable development.    Paragraph 13 states: 
“(iv)    Planning policies should promote high quality inclusive design in the layout of new development and individual buildings in terms of function and impact, not just in the short term but over the lifetime of the development. Design which fails to take the opportunities available for improving the character and quality of an area should not be accepted (see paragraphs 33 – 39 below).

5.3
The issue of Design is addressed more specifically in paragraphs 33 – 39. Paragraph 34 advises that:

“Planning Authorities should plan positively for the achievement of high quality and inclusive design for all development, including individual buildings, public and private spaces and wider area development schemes. Good design should contribute positively to making places better for people. Design which is inappropriate in its context, or which fails to take the opportunities available for improving the character of an area and the way it functions, should not be accepted.”

5.4
At Paragraph 38, it is made clear that:

“Design policies should avoid unnecessary prescription or detail and should concentrate on guiding the overall scale, density, massing, height, landscape, layout and access of new development in relation to neighbouring buildings and the local area more generally. Local planning authorities should not attempt to impose architectural styles or particular tastes and they should not stifle innovation, originality or initiative through unsubstantiated   requirements to conform to certain development forms or styles. It is, however, proper to seek to promote or reinforce local distinctiveness particularly where this is supported by clear plan policies or supplementary planning guidance on design.” 
5.5
PPS3 sets out the national planning policy framework for delivering the Government’s housing objectives. This complements, and should be read together with, other relevant statements of national planning and housing policy (in particular PPS1: Delivering Sustainable Development. Paragraph 13 of PPS 3 (Housing) states: 


Reflecting policy in PPS1, good design should contribute positively to making places better for people. Design which is inappropriate in its context, or which fails to take the opportunities available for improving the character and quality of an area and the way it functions, should not be accepted.

5.6 In January 2010 following a ministerial announcement the Chief Planner issued a letter to state:

“First I would highlight the commitment in the Ministerial statement that we will clarify the advice in Planning Policy Statement 3, by moving some existing text from the definition of previously developed land (Annex B) to the main body of the document itself. This means that paragraph 41 of the PPS, which explains that brownfield land is the priority for development, will also now say that “there is no presumption that previously developed land is necessarily suitable for housing, nor that all of the curtilage should be developed”. PPS3 retains a focus on brownfield land, where this is suitable for housing.

The main focus of the Government’s position therefore is that local authorities are best placed to develop policies and take decisions on the most suitable locations for housing and they can, if appropriate, resist development on existing gardens. Indeed, the report by Kingston University found that of the applications looked at in the review, the Planning Inspectorate supported four out of the five decisions made by local authorities in such circumstances. This was particularly true when these where supported by having local policies in place.”
5.7
Part of paragraph 41 of PPS3 states: When identifying previously-developed land for housing development, Local Planning Authorities and Regional Planning Bodies will, in particular, need to consider sustainability issues as some sites will not necessarily be suitable for housing. There is no presumption that land that is previously-developed is necessarily suitable for housing development nor that the whole of the curtilage should be developed.
5.8
Paragraph 49 of PPS 3 states:

Careful attention to design is particularly important where the chosen local strategy involves intensification of the existing urban fabric. More intensive development is not always appropriate. However, when well designed and built in the right location, it can enhance the character and quality of an area. Successful intensification need not mean high rise development or low quality accommodation with inappropriate space. Similarly, in Conservation Areas and other local areas of special character where, if proper attention is paid to achieving good design, new development opportunities can be taken without adverse impacts on their character and appearance.

5.9
Paragraph 68 of PPS 3 states: 
Local Planning Authorities should take into consideration the policies set out in Regional Spatial Strategies and Development Plan Documents, as the Development Plan, as well as other material considerations. When making planning decisions for housing developments after 1st April 2007, Local Planning Authorities should have regard to the policies in this statement as material considerations which may supersede the policies in existing Development Plans.
5.10
Since the submission of the appeal, national policy guidance set out in Planning Policy Guidance Note 15, Planning and the Historic Environment, has been replaced by Planning Policy Statement 5 (PPS5), Planning for the Historic Environment and its companion guide, Historic Environment Planning Practice Guide. However, as the objectives of the earlier guidance are generally carried forward into the current PPS. In March 2010, PPG15 was replaced by PPS5.  Paragraph 3 of PPS5 states:

The policies in this PPS are a material consideration which must be taken into account in development management decisions, where relevant. Therefore the development management policies in the PPS can be applied directly by the decision-maker when determining whether development should proceed. 
5.11 Paragraph 7 of PPS5 states: “The Government’s overarching aim is that the historic environment and its heritage assets should be conserved and enjoyed by the quality of life they bring to this and future generations. 

5.12 The requirements of Policy HE7: Policy Principles Guiding the Determination of Applications for Consent relating to all Heritage Assets is a material consideration. This requires:

HE7.1 In decision-making12 local planning authorities should seek to identify and assess the particular significance of any element of the historic environment that may be affected by the relevant proposal (including by development affecting the setting of a heritage asset) taking account of: 

(i) evidence provided with the application

(ii) any designation records

(iii) the historic environment record and similar sources of information

(iv) the heritage assets themselves

(v) the outcome of the usual consultations with interested parties; and

(vi) where appropriate and when the need to understand the significance of the heritage asset demands it, expert advice (from in-house experts, experts available through agreement with other authorities, or consultants, and complemented as appropriate by advice from heritage amenity societies).

HE7.2 In considering the impact of a proposal on any heritage asset, local planning authorities should take into account the particular nature of the significance of the heritage asset and the value that it holds for this and future generations. This understanding should be used by the local planning authority to avoid or minimise conflict between the heritage asset’s conservation and any aspect of the proposals. 

HE7.3 If the evidence suggests that the heritage asset may have a special significance to a particular community that may not be fully understood from the usual process of consultation and assessment, then the local planning authority should take reasonable steps to seek the views of that community.

HE7.4 Local planning authorities should take into account: 

– the desirability of sustaining and enhancing the significance of heritage assets,

and of utilising their positive role in place-shaping; and

– the positive contribution that conservation of heritage assets and the historic environment  generally can make to the establishment and maintenance of sustainable communities and economic vitality by virtue of the factors set out in HE3.1

HE7.5 Local planning authorities should take into account the desirability of new development making a positive contribution to the character and local distinctiveness of the historic environment. The consideration of design should include scale, height, massing, alignment, materials and use. 

HE7.6 Where there is evidence of deliberate neglect of or damage to a heritage asset in the hope of obtaining consent, the resultant deteriorated state of the heritage asset should not be a factor taken into account in any decision.

HE7.7 Where loss of significance is justified on the merits of new development, local planning authorities should not permit the new development without taking all reasonable steps to ensure the new development will proceed after the loss has occurred by imposing appropriate planning conditions or securing obligations by agreement.
5.13 Furthermore, Policy HE9.1 of PPS 5 states:

There should be a presumption in favour of the conservation of designated heritage assets and the more significant the designated heritage asset, the greater the presumption in favour of its conservation should be. Once lost, heritage assets cannot be replaced and their loss has a cultural, environmental, economic and social impact. Significance can be harmed or lost through alteration or destruction of the heritage asset or development within its setting. Loss affecting any designated heritage asset should require clear and convincing justification.

Policy HE 9.2 of PPS 5 states:


Where the application will lead to substantial harm to or total loss of significance local planning authorities should refuse consent unless it can be demonstrated that:

(i) the substantial harm to or loss of significance is necessary in order to deliver substantial public benefits that outweigh that harm or loss; or

(ii) 
(a) the nature of the heritage asset prevents all reasonable uses of the site; and

(b) no viable use of the heritage asset itself can be found in the medium term that will enable its conservation; and


(c ) conservation through grant-funding or some form of charitable or public ownership is not possible; and


(d) the harm to or loss of the heritage asset is outweighed by the benefits of bringing the site back into use.

Policy HE9.5 of PPS 5 states:


Not all elements of a World Heritage Site or Conservation Area will necessarily contribute to its significance. The policies in HE9.1 to HE9.4 and HE10 apply to those elements that do contribute to the significance. When considering proposals, local planning authorities should take into account the relative significance of the element affected and its contribution to the significance of the World Heritage Site or Conservation Area as a whole. Where an element does not positively contribute to its significance, local planning authorities should take into account the desirability of enhancing or better revealing the significance of the World Heritage Site or Conservation Area, including, where appropriate, through development of that element. This should be seen as part of the process of place-shaping.
5.14 PPS5 Planning for the Historic Environment: Historic Environment Planning Practice Guide (March 2010) accompanies PPS 5. paragraph 80 of the Guidance states:

Policies HE7.5, HE9.5 and HE10 require attention to the extent to which the design of new development contributes positively to the character, distinctiveness and significance of the historic environment. A successful scheme will be one whose design has taken account of the following characteristics of the surroundings, where appropriate: 

1. The significance of nearby assets and the contribution of their setting. 

2. The general character and distinctiveness of the local buildings, spaces, public realm and the landscape. 

3. Landmarks and other features that are key to a sense of place. 

4. The diversity or uniformity in style, construction, materials, detailing, decoration and period of existing buildings and spaces. 

5. The topography. 

6. Views into and from the site and its surroundings. 

7. Green landscaping. 

8. The current and historic uses in the area and the urban grain. 


Some or all of these factors may influence the scale, height, massing, alignment, materials and proposed use in any successful design.
5.15 By Design – Urban Design in the Planning System: Towards Better Practice sets out objectives of urban design. The objectives include Character, Continuity and Enclosure. Character is defined as a place with it own identity. This is expanded upon to promote character in townscape and landscape by responding to and reinforcing locally distinctive patters of development, landscape and culture. 

5.16 Continuity and enclosure is defined as a place where public and private spaces are clearly distinguished. This is expanded upon to promote the continuity of street frontages and the enclosure of space by development which clearly defines private and public areas. 

5.17 By Design also sets out aspects of development form with references to Layout – urban structure which is defined as the framework of routes and spaces that connect locally and more widely, and the way developments, routes and open spaces relate to one another. 

5.18 It also refers to Layout – urban grain which is defined as the pattern of the arrangement of street blocks, plots and their buildings in a settlement.

5.19 Landscape is also referred to and is defined as the character and appearance of land including its shape, form, ecology, natural features, colours and elements, and the way these components combine. 

5.20 Further references are made to scale in respect of height which is defined as the size of a building in relation to its surroundings, or the size of a building or its details, particularly in relation to the size of a person. Height determines the impact of development on views, vistas and skylines.

5.21 Scale and massing is defined as the combined as the combined effect of the arrangement, volume and shape of a building or group of buildings in relation to other buildings and spaces. 

5.22 Appearance is referred to in two ways. In respect of details that defines the craftsmanship, building techniques, decoration, styles and lighting of a building or structure. In respect of materials that defines the texture, colour, pattern and durability of materials and how they are used. 

5.23 Section 2, page 19 of By Design sets out more considerations in respect of character. The positive features of a place and its people contribute to its special character and sense of identity. They include landscape, building traditions and materials, patterns of local life, and other factors that make one place different from another.  There is a need to consider the site’s land form and character when laying out new development. This includes the three dimensional shape of the landscape is the basis for a development’s form. Natural features can help give shape to a development and integrate it into the wider area, contributing to a sense of place. Conserving a site’s natural features provides for a better relationship between new development and its environment. Natural features include rivers and streams, wetlands, ponds and lakes, hills, trees, wildlife habitats and rock outcrops. 

5.24 Section 2, Page 21 of By Design sets more considerations in respect of continuity and enclosure. Development either contributes to making the urban fabric or undermines it. Urban design is often a matter of adopting good manners, recognising that every building is part of a greater whole. Too many places have been blighted by development which even if its design has merits seen in isolation, ignores its local urban structure and creates bits of leftover space that contribute nothing to the living village, town or city.

5.25 Successful urban space is defined and enclosed by buildings, structures and landscape. Buildings which follow a continuous building line around a street block and contain the private space within back yards or courtyards are often more successful than individual buildings that stand in the middle of a site. 

5.26
Further advice is available in the publication “Better places to live by Design: A companion guide to PPG3 2004. Under the heading “the bigger picture”, it is stated:

“The successful integration of new housing with its surroundings context is a key design objective, irrespective of whether a site lies on the urban fringe or at the heart of the town centre. A crucial first step in achieving this is to develop a thorough understanding of the context within which the new housing will sit and its immediate surroundings. This initial analysis will inform a whole range of subsequent design decisions including for example:  

· Scale and massing of development;

· Framework for movement;

· Mix of dwelling types and sizes;

· Landform, landscape and ecology of the site;

· Orientation of dwellings;

· Mix of uses and provision of community facilities;

· Amount and arrangement of car parking.

5.27   The document under the heading “The site and surroundings” flags the need for an understanding of the opportunities and constraints presented by a site and its more immediate surroundings. The matters to be considered as part of the analysis suggest an analysis of the following:

· “landform and ecology;

· established building heights;

· landmark buildings or important landscape features;

· pedestrian desire lines around and through the site;

· orientation of the front and back of buildings adjoining the site;

· hostile edges, “bad neighbour” uses and areas of positive aspect;

· Availability and capacity of utilities and other services.

5.28
Furthermore, it is acknowledged that chapter 5 (3) of Better Places to Live by Design, Designing for privacy does state: Thus, while there are well established rules of thumb (such as a minimum ‘back-to-back’ distance of 20 metres), these need to be applied flexibly in relation to the specific context and in the recognition that the objective of privacy can often be better secured through careful design rather than by physical separation alone.
5.29
Chapter 7 of Better Place to Live by Design, Thoroughness in Design states that in a quality place, the components from which it is made are fully resolved. This requires a fusion of all elements; the building, landscape and the interface between them. All components need to have been designed and constructed with the overall scheme, its character and quality, in mind. The best schemes do not appear to comprise buildings, a road and the bits in between, but rather form a place where the elements belong seamlessly to each other.
6. DEVELOPMENT PLAN POLICIES

6.1
The Development Plan for the area comprises saved policies from the Three Rivers District Local Plan of 2002 and the East of England Plan of 2008.

East of England Plan

6.2 This was adopted in May 2008. 
The Three Rivers Local Plan 1996-2001
6.3
Consultation on the Council’s Preferred Options Core Strategy took place between February and March 2009. A further round of consultation took place between November 2009 and January 2010. A Submission draft will be published later this year.

6.4
The latest version of the Core Strategy was approved by Executive Committee recently. This is known as the Submission Draft and includes the broad strategy for development up to 2026 and is likely to be subject to further consultation in May/June 2010. The Core Strategy still includes, for example, high profile policies on affordable housing and sustainable development. These policies may be applied for development control purposes from this September.  The Local Development Scheme (LDF Project Plan and Timetable) was also recently approved by GO EAST. 

6.5
The Council does not intend to rely on policies in the East of England Plan, or emerging Core Strategy in support of its reason for refusal. It will however refer to relevant material from the Adopted Local Plan.   

6.6
The current local plan is the Three Rivers Local Plan 1996-2011, which was adopted in 2001 ("the Three Rivers Local Plan").
6.7
Policies particularly applicable to this appeal are:

· Policy C1 –  Development within Conservation Areas.  

· Policy C6 – Demolition in Conservation Areas.  

· Policy H14 – Infilling and Development on Garden Land

· Policy GEN 3 – Compliance with Design and Access Standards

· Policy GEN 8 – Planning Obligations

· Policy N15 – Trees, Hedgerows and New Development

· Appendix 2 – Design Guidelines

· Appendix 3 – Parking Standards

· Appendix 4 - Glossary

6.8
Policies GEN 3, C1, C6, N15 and Appendix 2 of the Three Rivers Local Plan were attached to the questionnaire. These Policies have been saved. This was confirmed by the Government Office for the East of England on 14th September 2007.  A copy of that letter was also attached to the questionnaire.  Document 1 appended to my proof includes Policies C1, C6, H14, GEN 3, GEN8, N15, N16 and Appendix 2 of the Three Rivers Local Plan. 
6.9
Policy GEN3 requires new development to satisfy design and landscape criteria set out in Appendix 2 and meet the parking standards set out in Appendix 3 to the Plan.   

6.10
Policy GEN 8 states that the Council may require developers to enter into a planning obligation to provide environmental works, infrastructure, community facilities and services that directly relate in scale and kind to a proposed development. And where appropriate, the Council will consult with the County Council, other service providers and regulatory authorities to establish the precise needs related to a proposed development. 

6.11
Policy N15 requires new development to be designed in such a way as to allow trees and hedgerows to grow to maturity without causing undue problems visibility, shading or damage. Developments that are likely to result in future requests for significant topping, lopping or felling will be refused. 

6.12
Policy C1 requires development within Conservation Area should preserve or enhance the Conservation Area and sets out a range of criteria. Development should be sympathetic to the features of the building, adjacent buildings and wider conservation area in terms of siting, proportion, bulk, scale, form, height, colour, materials, elevational design, vertical or horizontal emphasis and detailing. Respect existing landscape features including characteristic plot boundary treatments, and relationship of buildings to plot boundaries. Be acceptable in terms of the impact on traffic generation. Not adversely affect important spaces in the Conservation Area. And not adversely affect features of archaeological and historic significance including historic boundaries. 

6.13
Policy C6 refers to Demolition in Conservation Area and states that the Council will give high priority to retaining buildings which make a positive contribution to the character and appearance of a Conservation Area. Proposals to demolish such buildings will only be permitted if the following criteria are met:

(i) The condition and cost of repairing the building outweigh the building’s importance and the value derived from its continued use (less weight will be given to the cost of repair where a building has been deliberately neglected).

(ii) Adequate efforts have been made to retain the building in its present use or a compatible alternative use, including freehold sale at a realistic price on the open market. 

(iii) Exceptionally a proposed scheme brings substantial benefits for the community which outweighs preservation.

(iv) Any replacement building would preserve or enhance the Conservation Area.

Consent for demolition (including demolition of a building which makes little or no contribution to a Conservation Area) will not be given unless there are detailed and acceptable plans for redevelopment. 

6.14
Policy H14 refers to infilling and development on garden land. Policy H14 states that the Council will seek to protect the character and residential amenity of existing areas of housing with long or extensive gardens from “backland” or infill development which the Council considers to be inappropriate and that development will not be permitted if it involves:


1.
Tandem development


2.
Servicing by an awkward access drive 


3.
The generation of excessive levels of traffic


4.
Loss of residential amenity or


5.
Layouts unable to maintain the character of the area in the vicinity of the application site in terms of plot size, building footprint, plot frontage width, frontage building line, height, gaps between buildings, and streetscape. 


Policy H14 also states that proposals for development on sites with trees or other landscape features of amenity or nature conservation value will also be assessed against Policies N1, N15, N16 and N17. Furthermore Policy H14 states the Council will take into account the individual and cumulative effect of applications for development on the character of the area and will resist piecemeal development in favour of comprehensive proposals that properly address the criteria above. 

6.15
Appendix 1 sets out detailed criteria for making development more sustainable.

6.16
Appendix 2 sets out detailed design guidelines for residential development.

6.17
Appendix 3 sets out the Local Planning Authority’s car parking standards. 

6.18
Appendix 4 sets out a glossary of terms relevant to the appeal proposals. 

6.19
In January 2006, The Upper Nightingale Road Conservation Area was designated. A copy of the Conservation Area Appraisal is included in Document 2. An Article 4 direction was also placed on the land in 1999
7.
THE COUNCIL’S CASE
Policy H14 sets out a range of criteria. To assist the Inquiry, this part of my proof is set out in respect of the sub-headings of Policy H14.

The Council will seek to protect the character and residential amenity of existing areas of housing with long or extensive gardens from “backland” or infill development which the Council considers to be inappropriate.  
7.1
Considerable pressure exists for developing gardens within the town and built up areas in Three Rivers District. The Council is fully aware of National Guidance about the need to make full and effective use of land within urban areas and supports this principle. However, it does not follow that all low density residential areas are suitable for redevelopment and this view was set out in the ministerial announcement in January 2010 reproduced above under paragraph 5.6 and supporting document 6. It is the Council’s contention that all new development should accord with the established character of the surrounding area and safeguard features in the locality. Each case must be considered on its individual merits.  That said, the comments made by the Inspector in January 2009 must be taken into consideration (paragraph 8 of the appeal decision dated 12th January 2009). “Nevertheless, it is evident that the conservation area status of the appeal site sets a more onerous test which to determine whether the proposals would preserve or enhance the conservation area.” 
7.2
The appeal site is not identified as a proposal site in the Three Rivers Local Plan 1996 – 2011. Given the fact the site lies in a conservation area and the conclusions made by the Inspector in dismissing three appeals in January 2009, this adds more weight to the ‘status quo’ and to ensure that the character and appearance of the Conservation Area is preserved and enhanced.  
7.3
Having regard to the planning history of the site, the Local Planning Authority has maintained a consistent approach with regard to resisting backland development on this site.  Previous applications 97/830/8 and 98/637/8 for the erection of five detached dwellings at land to the rear of 61-65 Nightingale Road and 57-65 Nightingale Road were both refused on grounds of unsatisfactory form of backland development, prejudice privacy of occupiers of existing frontage development and unacceptable loss of trees. Appeals were lodged against the refusal of the above applications and were dismissed on grounds that additional noise and disturbance would significantly affect the living conditions of the occupants of 61 and 63 Nightingale Road.  The felling of a number of trees was unacceptable as the trees as a group contribute to the character of the street scene and would have a significant adverse effect upon the character of the area. There was no overriding case at that time to release the site to meet any housing need.

7.4
More recently, the site has been subject to planning applications for flatted development and backland development for terraced housing. These applications were refused planning permission because they resulted in a form of backland development that fails to protect the character and residential amenity of the existing residential properties and new residential occupiers, by reason of invasion of privacy, increased noise and disturbance, and results in a form of development, including tandem development, unable to maintain the particular character of the area in the vicinity of the site in terms of layout, height and massing of buildings, plot size, building footprint, plot frontage width, and gaps between buildings. They also involved the loss of trees that have significant amenity value. 

7.5
Since those applications, this part of the Nightingale Road has been designated as a Conservation Area in January 2006. Any development therefore must be considered against the criteria as to whether it would preserve or enhance the character and appearance of the Conservation Area. In view of the objections made by the Conservation Officer and taking into consideration the consistent approach taken by the Council and previous appeal decision, it is considered appropriate to maintain an objection to the principle of backland development at this site. 

7.6
Since then, in January 2009 appeals against the refusal of two schemes for backland development on this site were dismissed as was a related application for conservation area consent. It is important to refer to the conclusions made by the Inspector particularly in paragraph 6 where he states:

The regular pattern of frontage development is a feature of the Conservation Area while spaces around the larger dwellings permit glimpses of the mature landscaping in rear gardens. The size of the plots engenders a sense of spaciousness which is reflected in the low development density. I appreciate that layout is not specifically mentioned in the CAA although it refers to the pattern of existing land uses, the attractive open spaces around detached houses and regular spacing between properties. To my mind these are significant elements which contribute to the character of the area.”

7.7 The Inspector’s overall conclusion in January 2009 was:

“The proposals would introduce development into a conservation area which would neither be in keeping with the locality nor preserve or enhance the character and appearance of the Conservation Area. I accept that individually the dwelling in Appeal B would reflect features of earlier building styles but the form and layout would in my view undermine their potential contribution. I do not consider either scheme would adversely affect the living conditions of existing or future residents although I have some reservations about the impact of the retained tree cover and the pressure on the Council by residents to reduce it. The Council has powers to resist this and I do not consider this issue would be sufficient to dismiss the appeal”. 

7.8
Taking the above comments into consideration as well as the requirements of PPS5, and the ministerial announcement from January 2010; bearing in mind the Conservation Area status of this site and the contribution that the existing situation makes to the character and appearance of the conservation area; any form of backland development is considered to be contrary to these requirements and results in demonstrable harm to the character and appearance of the conservation area.  
7.9
Policy H14 states that the Council will seek to protect the character and residential amenity of existing areas of housing with long or extensive gardens from forms of backland development which the Council considers to be inappropriate to the area. For the reasons discussed above and below, and in Mr Farrell’s proof of evidence, the proposed development would result in a form of development that would significantly affect the character of the existing pattern of housing development. It also results in a piecemeal form of development that could give rise to further encroachment of backland development akin to tandem arrangements elsewhere in this part of the District.
7.10
The character of this part of Rickmansworth is characterised by large detached and semi detached dwellinghouses set in very mature and spacious garden areas. As mentioned above, the existing rear gardens on the site are approximately 60 metres. It is acknowledged however that some gardens in the area are shorter than this but nevertheless the garden areas are also characterised by mature landscaping and established trees. The site currently comprises three two storey detached houses with established mature landscaped gardens with mature trees that make a significant contribution to the character and appearance of the street scene and this part of Rickmansworth as a whole.

Policy H14 (vi) Layouts unable to maintain the particular character of the area in the vicinity of the site in terms of plot size, building footprint, plot frontage width, frontage building line, height, gaps between buildings, and streetscape features (e.g. hedges, walls, grass verges).
7.11
The Inspector when dismissing the most recent appeals in January 2009 also stated and concluded in paragraph 10: I am less sanguine about the form and layout of the development even though the appellant claims it would be similar to that in Nightingale Place and Raven Close. I do not accept this. The former is a spur from Nightingale Road and continues the pattern of frontage development; it has obvious associations with other parts of the Conservation Area. Raven Close is a more recent development but is not included in the Conservation Area.”

7.12
And in Paragraph 11: The proposals would result in a new road penetrating the strong linear pattern of frontage development in this part of Nightingale Road. In itself I do not regard this as unacceptable. Rather it is the nature of the access road which I consider would be damaging. Its narrow width and degree of enclosure would be an uncharacteristic feature of the Conservation Area. This, in my view, would be compounded by the absence of frontage development along the road. In this respect the development would not fit comfortably into the context of the wider Conservation Area because it would not reflect the existing street layout or pattern.

7.13
I agree with the conclusions of the appeal inspectors and consider that the principle of inappropriate backland development applies to the current scheme in terms of the harm that arises to the character and appearance of the conservation area from backland development.  
7.14
It is recognised that in isolation the design and external appearance of the individual houses proposed in this application would be acceptable if they were frontage development along the existing road. However, that said, the issue at hand is whether the form and layout of the proposed development is acceptable or not.  

7.15
It is noted that there have been appeal decisions which have dismissed applications for backland development on the application site since 1999. However, weight can now only be given to the January 2009 appeal decision as the policy circumstances and site circumstances have changed since 1999. Furthermore, the Upper Nightingale Road and Cedars Avenue Conservation Area was designated as such in 2006 and an Appraisal was adopted in March 2007. 

7.16
The current scheme has only responded to the Inspector’s comments in so much that the width of the road has been increased and that plot 4 now faces the new road rather than directly onto Nightingale Road. Whilst the applicant has proposed to have landscaping to be provided either side of the access road and in front of 1.8m high close boarded fencing (to the rear garden of 65 Nightingale Road) and 1.8m high railings (to the rear garden of plot 4), there would still be the visual impact of the road, and the means of enclosure. 
7.17
Furthermore, the width of the road increases as does the separation distance between the elevation of plot 4 and the side elevation of 65 Nightingale Road. The applicant has responded to this by creating an open vista at the end of the road with an increased separation distance between plots 2 and 3. Despite the separation distance between plots 2 and 3, the proposed dwellings to the rear would still be visible from Nightingale Road and the public realm. Furthermore, more direct views from surrounding residential properties result. In any event, the creation of the new road would be evident and viewed from the Nightingale Road frontage. A form of backland development with a visual impact on the character and appearance on the Conservation Area would result. Widening the road is more intrusive to the frontage than it was before. This still has an adverse affect on the character of the Conservation Area here and alters the "Sylvan setting" and the open spaces that contribute to that character. 
7.18
Paragraph 13 of the Inspector’s decision states: “My view on the merits of the individual buildings in Appeal B does not extend to their grouping which would introduce closely spaced buildings into areas currently perceived as being well-treed and open. The dwellings would be partly visible from Nightingale Road and would undermine the sense of openness gained when looking between the existing properties. I consider both schemes would be intrusive and uncharacteristic additions to the Conservation Area.”


The planning history for the site is consistent in that decisions made by the Local Planning Authority and Planning Inspectors have refused planning permission and dismissed appeals for the reasons given in paragraphs 6, 10, 11, 13 and 28 of the January 2009 appeal decision. Whilst it is recognised that the spacing between the proposed dwellings has increased, nevertheless the dwellings would undermine the sense of openness gained when looking between existing frontage properties and would be intrusive and uncharacteristic additions to the Conservation Area. 

7.20
Furthermore, the requirements of Policy H14 carry as much weight as Policy C1. Reference is made to part of Policy H14 which states: The Council will seek to protect the character and residential amenity of existing areas of housing with long or extensive gardens from “backland” or infill development which the Council considers to be inappropriate.  

7.21
Whilst it is considered that the individual design and appearance of the dwellings are acceptable and are an improvement to previous submissions. But there is a distinction to be made between character and appearance. This was a view taken by a planning inspector in respect of the Applegarth, The Green, Croxley Green recent appeal decisions. (See Document 4) 
7.22
Although Applegarth is a different site, the circumstances are similar in that applications for similar development to that which had already been dismissed at previous appeals were submitted. The Council considered that the principle of development at Applegarth was unacceptable in terms of amount and layout. This view was supported at the most recent appeal for Applegarth. In respect of the application site at 61 to 65 Nightingale Road, the road layout, plot layout and plot sizes remain the same as before as does the amount and type of development applied for despite a previous appeal decision dismissing this type of development. 

7.23
The proposed development causes harm to the conservation area and unable to preserve and enhance its character. The first reason for that is that there is not within the conservation area any example of backland development where a cluster of houses are served by a long access drive from an established highway.    Nightingale Place is simply a cul-de-sac and was an extension to Nightingale Road leading to The Priory.  It is characteristic of the Conservation Area.  The properties Newlands House and Aston House are substantial detached dwellings fronting directly onto Nightingale Road.   Raven Close is not even within the Conservation Area and therefore does not fall to be assessed as part of the character of the Conservation Area, but again it is quite simply a cul-de-sac with frontage properties along it.  Punching a 50 metre long access drive to serve a cluster of dwellings at its head cannot preserve or enhance the character of this Conservation Area as a matter of principle and certainly does not do so as a matter of fact.


As noted above in my paragraph 7.12, the previous scheme dismissed at appeal included a new road that penetrated the strong linear pattern of frontage development in this part of Nightingale Road. The current appeal scheme does not include any frontage development. Therefore, its form and layout is almost the same as that of the previous scheme dismissed at appeal. As such the current appeal scheme is damaging to the character and appearance of the street scene and Conservation Area especially in the absence of frontage development. It would not fit comfortably into the context of the wider Conservation Area because it would not reflect the existing street layout or pattern.
7.24
Because of that it matters not whether the individual dwellings are as individual dwellings, an enhancement because the form and layout does harm to the character of the Conservation Area.

7.25
This point is reinforced as the dwellings fronting the north east side of Nightingale Road are a uniform linear development respecting a building line with open green areas to the front and with substantial and well-treed gardens to the rear which are an essential part of the character of the Conservation Area.  It is considered that harm would still exist in the current application by punching an access road off Nightingale Road to provide a modern cluster of houses at its turning head in that open and verdant area.

7.26
Whilst there are views from the public realm of that area both from the cemetery off Chorleywood Road and in glimpsed views between the houses along Nightingale Road, the issue of adverse impact on the character of a Conservation Area is not limited to whether that part of the Conservation Area enjoys views from the public realm.  The private realm is equally important and were it otherwise it would not be able to demonstrate a Conservation Area objection to any development which could not be seen from the public realm, but of course harm would nonetheless be caused to the Conservation Area. Paragraph 4.2 of the previous guidance PPG 15 stated: It is the quality and interest of areas, rather than that of individual buildings, which should be the prime consideration in identifying conservation areas. There has been increasing recognition in recent years that our experience of a historic area depends on much more than the quality of individual buildings - on the historic layout of property boundaries and thoroughfares; on a particular 'mix' of uses; on characteristic materials; on appropriate scaling and detailing of contemporary buildings; on the quality of advertisements, shop fronts, street furniture and hard and soft surfaces; on vistas along streets and between buildings; and on the extent to which traffic intrudes and limits pedestrian use of spaces between buildings. Conservation area designation should be seen as the means of recognising the importance of all these factors and of ensuring that conservation policy addresses the quality of townscape in its broadest sense as well as the protection of individual buildings.

7.27
This principle is continued in PPS5 Planning for the Historic Environment: Historic Environment Planning Practice Guide paragraphs 44 and 80 which refers to Policies HE7.5, HE9.5 and HE10 of PPS 5 and require attention to the extent to which the design of new development contributes positively to the character, distinctiveness and significance of the historic environment. A successful scheme will be one whose design has taken account of the following characteristics of the surroundings, where appropriate: 

1. The significance of nearby assets and the contribution of their setting. 

2. The general character and distinctiveness of the local buildings, spaces, public realm and the landscape. 

3. Landmarks and other features that are key to a sense of place. 

4. The diversity or uniformity in style, construction, materials, detailing, decoration and period of existing buildings and spaces. 

5. The topography. 

6. Views into and from the site and its surroundings. 

7. Green landscaping. 

8. The current and historic uses in the area and the urban grain 

Some or all of these factors may influence the scale, height, massing, alignment, materials and proposed use in any successful design.
It is important to recognise that new development that relates well to its surroundings is likely to last longer before its replacement is considered and therefore make a greater contribution to sustainability. Local planning authorities are encouraged to seek well-conceived and inspirational design that is founded on a full understanding of local context.
7.28
There is a statutory test to consider the impact on the character and appearance of the Conservation Area.  Paragraphs 1.2 and in particular 3.7 of the Upper Nightingale Road and Cedars Avenue Conservation Area Appraisal which states that “the character of this area is determined by the houses being regularly spaced with access ways to gardens behind.  The scale and proportions of the buildings are mainly regular and made to look larger than they actually are to give an impression of prosperity”.  That character assessment is unable to be preserved or enhanced by this proposed development. Furthermore, the existing dwellings are served by extensive gardens which contribute to the character and appearance of the conservation area. 
7.29
The depth of the gardens serving the detached houses would meet the minimum requirement of 14 metres with regard to amenity provision for future occupiers.  However, the depth of the gardens fails to recognise the plot size of the existing gardens and surrounding residential properties where the depth of gardens to the original houses are typically between 35 and 50 metres deep. It is recognised that backland and infill development has taken place elsewhere in Nightingale Road, where the rear gardens generally meet the 14 metre minimum requirement; however, it is considered that these do not contribute to the special architectural and historic layout of the area and detract from the character and appearance of the area. The presence of the retained trees to the south east corner and east boundary would also lead to large parts of the proposed rear gardens being overshadowed for significant periods of time which affects the use of the gardens by future residents and thus create future pressure for their removal. The removal of these trees would be detrimental to the visual amenities of the area.

7.30
The current open and well-treed area will in part be replaced by built development which gives very limited opportunity for replacement planting. However, the Inspector was not as convinced by this and stated: 


The gardens to the rear of the appeal site cannot be fully appreciated from the public realm but, as I have already noted, it is possible to gain an impression of the extent of the tree cover and the depths of gardens from the gaps between houses. Neighbouring residents would be more aware of the tree loss but it would be difficult to appreciate from the cemetery next to the site because the majority of trees on the north-eastern boundary would be retained. 


The existing tree cover is an important feature of the Conservation Area but I am not persuaded that the loss of trees to accommodate either development would be detrimental to the character or appearance of the area. The bulk of the peripheral planting would remain as an important screen while the containment of the site means that the degree of tree loss would not be particularly apparent from Nightingale Road. The tops of the largest trees would still be visible behind the frontage development although the substantial boundary trees would be masked by the proposed housing. Replacement planting would help to offset the loss of some trees although the scope for this would be limited.

7.31
The design of the scheme with a new access road and footpath would open up the site and change the character and appearance of the frontage to Nightingale Road.  It would involve the loss of an existing tree to the frontage. Whilst a replacement tree could be planted elsewhere, it would take some time for a replacement tree to have the same visual impact to make a contribution to the visual amenities of the street scene and Conservation Area which the current trees make.  

7.32
The spacing between plots 2 and 3 does enable views from Nightingale Road to the rear of the site where trees are present. However, to achieve this, in the foreground would be the uncharacteristic road layout which as mentioned above fails to preserve or enhance the character and appearance of the conservation area. 

7.33
The scale of the existing number 63 is neutral and is certainly not significantly out of scale or character with its surroundings. The current application cannot be something of a more appropriate scale or massing such as would benefit the character and appearance of the area because of its inappropriate layout and the impact on the street scene by the creation of a new access between plot 4 and number 65.

7.34
The Conservation 0fficer is of the opinion that the reasons for refusal from the previous scheme still apply to this one, as it is still a proposal for 4 dwellings in a backland infill development and would be detrimental to the character and appearance of the Conservation Area. Widening the road is considered to be more intrusive to the frontage than it was before. This still has an adverse affect on the character of the Conservation Area here and alters the "Sylvan setting" and the open spaces that contribute to that character. Even though some of the positions of the proposed buildings on the plots have been re-adjusted, and designs slightly revised, it’s still quite a tight if not cramped development proposal. 
7.35
Policy C1 states that development within a Conservation Area should preserve or enhance the Conservation Area. In this case, the proposed development would adversely affect the historic layout of the Conservation Area and as such an objection on Conservation grounds is maintained to the applications. 

7.36
Policy C6 states that high priority will be given to retaining buildings which make a positive contribution to the character and appearance of the Conservation Area.  Policy C6 also states that demolition for consent will not be given unless acceptable plans for redevelopment are proposed. In this case, it is considered the plans for redevelopment are considered unacceptable, therefore both applications are unacceptable. 

7.37
This part of the Nightingale Road has been designated as a Conservation Area. Any development therefore must be considered against the criteria as to whether it would preserve or enhance the character and appearance of the Conservation Area. In view of the objections made above by the Conservation Officer and taking into consideration the consistent approach taken by the Council and previous appeal decision, an objection to the principle of backland development at this site is maintained. 

7.38
Policy H14 (i) Tandem Development: - The dwellings would be parallel to the road frontage rather than development in depth which the Inspector regarded as more typical of tandem development. The Inspector came to the view, that appeal schemes 08/1089/FUL & 07/1729/FUL represent backland rather than tandem development.

7.39
The policy says that tandem development is inappropriate while the supporting text suggests that backland development is also unacceptable. However, the Inspector found the policy to be equivocal on the latter implying that some forms of backland development may be considered favourably. Nevertheless, it is evident that the conservation area status of the appeal site sets a more onerous test which is to determine whether the proposals would preserve or enhance the character or appearance of the Conservation Area. This has been discussed in detail above. This layout is not considered to be acceptable in the context of the Conservation Area and fails to respect the character and appearance of the Conservation Area. .  

7.40
Policy H14 (ii) Servicing by an awkward access drive: - The Highway Authority has not objected to the proposed development, subject to conditions. 

7.41
Policy H14 (iii) Generation of excessive levels of traffic: - The Highway Authority has not objected to the proposed development in terms of traffic generation onto the surrounding highway network. 

7.42
The site currently comprises three two storey detached houses with mature landscaped gardens with mature trees that make a significant contribution to the character and appearance of the street scene and this part of Rickmansworth as a whole.

7.43
The proposed scheme comprises a new row of two storey detached dwellings and a replacement dwelling to the street frontage. Detached houses are prevalent in this part of the Conservation Area and as such are considered to be an appropriate form of development if the principle of backland development was acceptable. However, the principle of backland development is not acceptable for the reasons set out above and the backland layout is akin to a tandem form which fails to preserve or enhance the character and appearance of the Conservation Area and is unable to maintain the particular character of the area in the vicinity of the application site. 

7.44
It should be noted that the massing and scale of the proposed dwellings in this application when compared to the previous application 08/1089/FUL have generally been reduced. Please see table above under paragraph 2.9 for comparison between the applications’ dwelling sizes and separation distances.  Nevertheless the form and layout remains unacceptable. 

7.45
Policy H14 (iv) Loss of residential amenity. It is not considered the current scheme  results in any significant loss of residential amenity through loss of privacy, loss of light, noise or disturbance. This is because of the following: 

The juxtaposition of the proposed houses in relation to surrounding dwellings is such that even despite the higher land levels of the site, it is unlikely that any loss of privacy from overlooking to the surrounding dwellings from windows would result. This is due to the design only including secondary windows to side elevations at ground floor and windows at first floor serving bathrooms which would be obscurely glazed.  The siting of the front of plots 1-3 would be more than 28 metres from the rear elevations of the existing dwellings at 61-65 Nightingale Road and proposed plot 4. Whilst principal windows serving habitable room windows in the front elevations of plots 1-3 would overlook the private rear gardens of these three frontage properties, the appeal inspector in January 2009 did not support this and stated: “Similarly, I see little reason to conclude that the degree of overlooking between new and existing properties would cause a serious loss of privacy. The proposals would deliver reasonably sized plots with sufficient spacing between dwellings to meet the indicative targets identified in Appendix 2 of the Local Plan”.

7.46
Policy H14 also states that proposals for development on sites with trees or other landscape features of amenity or nature conservation value will also be assessed against Policies N1, N15, N16 and N17. Furthermore Policy H14 states the Council will take into account the individual and cumulative effect of applications for development on the character of the area and will resist piecemeal development in favour of comprehensive proposals that properly address the criteria above.
7.47 When the planning application was considered by the Council, the landscape officer raised no objection to the loss of 37 trees. This assessment was made due to the fact the existing trees are either of a poor quality, small trees or are dead, dying, diseased or dangerous. 
7.48 However, the context of the site would change considerably from the current situation where these trees are set in mature large landscaped gardens. Should planning permission be granted for the demolition of the existing dwelling, formation of a new road and the erection of four dwellings, the scope for replanting and or additional planting of mature trees would be significantly reduced. 


The Inspector did not uphold the Council’s reasons for refusal in respect of tree loss and threat to existing trees. Instead he made the comments set out above under paragraph 7.4.17:


An additional concern for the Council is the pressure to remove trees which would come from residents of the development. It would be unrealistic to discount the need for appropriate tree maintenance but I do regard this is a significant threat to tree coverage. It would be evident to potential purchasers that this was a well-wooded area where trees were a significant feature in each garden. Property conveyance would also indicate that trees were protected by TPOs and the inclusion of the properties within a conservation area. In my view the Council has sufficient power to prevent the loss of important trees although I consider it would be more difficult to resist pressure to allow the reduction of some trees. 

8
SUMMARY AND CONCLUSION 

8.1
The site to which these appeals refer comprises the curtilage of 63 Nightingale Road and the rear gardens of 61 and 65 Nightingale Road. The site lies within the Upper Nightingale Road and Cedars Avenue Conservation Area. The site is in the urban area and within the settlement.  The existing houses are two storey detached houses sited on the north east side of Nightingale Road. The site is approximately 0.4 hectare in area. It comprises mature gardens with mature trees, some of which are covered by a tree preservation order. The existing rear gardens within the appeal site are 61, 62 and 57 metres deep. Surrounding the site are residential gardens and a cemetery.  

8.2
An appeal for Conservation Area Consent (09/1398/CAC) which seeks permission to demolish number 63 Nightingale Road. 

8.3
The second appeal B seeks planning permission (09/1397/FUL) for the demolition of the existing dwelling at 63 Nightingale Road and erection of four detached dwellings with a new access road. A replacement dwelling would be sited to the street frontage with three of the dwellings sited within the former rear gardens of 61, 63 and 65 Nightingale Road. A new road between No 65 Nightingale Road and one of the new detached houses fronting onto Nightingale Road would be created. The road would lead to three detached houses sited in a slightly staggered formation which would generally front the rear gardens of 61 and 65 Nightingale Road and the rear garden of the replacement dwelling at 63 Nightingale Road. A turning head is proposed.  

8.4
Considerable pressure exists for developing gardens within the town and built up areas in Three Rivers District. The Council is fully aware of National Guidance about the need to make full and effective use of land within urban areas and supports this principle. However, it does not follow that all low density residential areas are suitable for redevelopment and this view was set out in the ministerial announcement in January 2010 reproduced above under paragraph 5.6 and supporting document 6. It is the Council’s contention that all new development should accord with the established character of the surrounding area and safeguard features in the locality. Each case must be considered on its individual merits.  That said, the comments made by the Inspector in January 2009 must be taken into consideration (paragraph 8 of the appeal decision dated 12th January 2009). “Nevertheless, it is evident that the conservation area status of the appeal site sets a more onerous test which to determine whether the proposals would preserve or enhance the conservation area.” 

8.5
The appeal site is not identified as a proposal site in the Three Rivers Local Plan 1996 – 2011. Given the fact the site lies in a conservation area and the conclusions made by the Inspector in dismissing three appeals in January 2009, this adds more weight to the ‘status quo’ and to ensure that the character and appearance of the Conservation Area is preserved and enhanced.  

8.6
Having regard to the planning history of the site, the Local Planning Authority has maintained a consistent approach with regard to resisting backland development on this site. This part of Nightingale Road has been designated as a Conservation Area in January 2006 and an appraisal was adopted in March 2007. 
 

8.7
Any development therefore must be considered against the criteria as to whether it would preserve or enhance the character and appearance of the Conservation Area. In view of the objections made by the Conservation Officer and taking into consideration the consistent approach taken by the Council and previous appeal decision, it is considered appropriate to maintain an objection to the principle of backland development at this site. 

8.8
Since then, in January 2009 appeals against the refusal of two schemes for backland development on this site were dismissed as was a related application for conservation area consent. It is important to refer to the conclusions made by the Inspector particularly in paragraph 6 where he states:

The regular pattern of frontage development is a feature of the Conservation Area while spaces around the larger dwellings permit glimpses of the mature landscaping in rear gardens. The size of the plots engenders a sense of spaciousness which is reflected in the low development density. I appreciate that layout is not specifically mentioned in the CAA although it refers to the pattern of existing land uses, the attractive open spaces around detached houses and regular spacing between properties. To my mind these are significant elements which contribute to the character of the area.”

8.9
The Inspector’s overall conclusion in January 2009 was:

“The proposals would introduce development into a conservation area which would neither be in keeping with the locality nor preserve or enhance the character and appearance of the Conservation Area. I accept that individually the dwelling in Appeal B would reflect features of earlier building styles but the form and layout would in my view undermine their potential contribution. I do not consider either scheme would adversely affect the living conditions of existing or future residents although I have some reservations about the impact of the retained tree cover and the pressure on the Council by residents to reduce it. The Council has powers to resist this and I do not consider this issue would be sufficient to dismiss the appeal”. 

8.10
Taking the above comments into consideration as well as the requirements of PPS5, and the ministerial announcement from January 2010; bearing in mind the Conservation Area status of this site and the contribution that the existing situation makes to the character and appearance of the conservation area; any form of backland development is considered to be contrary to these requirements and results in demonstrable harm to the character and appearance of the conservation area.  
8.11
For the reasons discussed above and below, and in Mr Farrell’s proof of evidence, the proposed development would result in a form of development that would significantly affect the character of the existing pattern of housing development. It also results in a piecemeal form of development that could give rise to further encroachment of backland development akin to tandem arrangements elsewhere in this part of the District.

8.12
The character of this part of Rickmansworth is characterised by large detached and semi detached dwellinghouses set in very mature and spacious garden areas. As mentioned above, the existing rear gardens on the site are approximately 60 metres. It is acknowledged however that some gardens in the area are shorter than this but nevertheless the garden areas are also characterised by mature landscaping and established trees. The site currently comprises three two storey detached houses with established mature landscaped gardens with mature trees that make a significant contribution to the character and appearance of the street scene and this part of Rickmansworth as a whole.

8.13
The Inspector when dismissing the most recent appeals in January 2009 also stated and concluded in paragraph 10: I am less sanguine about the form and layout of the development even though the appellant claims it would be similar to that in Nightingale Place and Raven Close. I do not accept this. The former is a spur from Nightingale Road and continues the pattern of frontage development; it has obvious associations with other parts of the Conservation Area. Raven Close is a more recent development but is not included in the Conservation Area.”
8.14
And in Paragraph 11: The proposals would result in a new road penetrating the strong linear pattern of frontage development in this part of Nightingale Road. In itself I do not regard this as unacceptable. Rather it is the nature of the access road which I consider would be damaging. Its narrow width and degree of enclosure would be an uncharacteristic feature of the Conservation Area. This, in my view, would be compounded by the absence of frontage development along the road. In this respect the development would not fit comfortably into the context of the wider Conservation Area because it would not reflect the existing street layout or pattern.

8.15
I agree with the conclusions of the appeal inspector and consider that the principle of inappropriate backland development applies to the current scheme in terms of the harm that arises to the character and appearance of the area from backland development.   

8.16
The current scheme has only responded to the Inspector’s comments in so much that the width of the road has been increased and that plot 4 now faces the new road rather than directly onto Nightingale Road. Whilst the applicant has proposed to have landscaping to be provided either side of the access road and in front of 1.8m high close boarded fencing (to the rear garden of 65 Nightingale Road) and 1.8m high railings (to the rear garden of plot 4), there would still be the visual impact of the road, and the means of enclosure. 

8.17
Furthermore, the width of the road increases as does the separation distance between the elevation of plot 4 and the side elevation of 65 Nightingale Road. The applicant has responded to this by creating an open vista at the end of the road with an increased separation distance between plots 2 and 3. Despite the separation distance between plots 2 and 3, the proposed dwellings to the rear would still be visible from Nightingale Road and the public realm. Furthermore, more direct views from surrounding residential properties result. In any event, the creation of the new road would be evident and viewed from the Nightingale Road frontage. A form of backland development with a visual impact on the character and appearance on the Conservation Area would result. Widening the road is more intrusive to the frontage than it was before. This still has an adverse affect on the character of the Conservation Area here and alters the "Sylvan setting" and the open spaces that contribute to that character. 
8.18
Paragraph 13 of the Inspector’s decision states: “My view on the merits of the individual buildings in Appeal B does not extend to their grouping which would introduce closely spaced buildings into areas currently perceived as being well-treed and open. The dwellings would be partly visible from Nightingale Road and would undermine the sense of openness gained when looking between the existing properties. I consider both schemes would be intrusive and uncharacteristic additions to the Conservation Area.”


The planning history for the site is consistent in that decisions made by the Local Planning Authority and Planning Inspectors have refused planning permission and dismissed appeals for the reasons given in paragraphs 6, 10, 11, 13 and 28 of the January 2009 appeal decision. Whilst it is recognised that the spacing between the proposed dwellings has increased, nevertheless the dwellings would undermine the sense of openness gained when looking between existing frontage properties and would be intrusive and uncharacteristic additions to the Conservation Area. 
8.19
Furthermore, the requirements of Policy H14 carry as much weight as Policy C1. Reference is made to part of Policy H14 which states: The Council will seek to protect the character and residential amenity of existing areas of housing with long or extensive gardens from “backland” or infill development which the Council considers to be inappropriate.  

8.20
The proposed development causes harm to the conservation area and unable to preserve and enhance its character. The first reason for that is that there is not within the conservation area any example of backland development where a cluster of houses are served by a long access drive from an established highway.    Nightingale Place is simply a cul-de-sac and was an extension to Nightingale Road leading to The Priory.  It is characteristic of the Conservation Area.  The properties Newlands House and Aston House are substantial detached dwellings fronting directly onto Nightingale Road.   Raven Close is not even within the Conservation Area and therefore does not fall to be assessed as part of the character of the Conservation Area, but again it is quite simply a cul-de-sac with frontage properties along it.  Punching a 50 metre long access drive to serve a cluster of dwellings at its head cannot preserve or enhance the character of this Conservation Area as a matter of principle and certainly does not do so as a matter of fact.

The previous scheme dismissed at appeal included a new road that penetrated the strong linear pattern of frontage development in this part of Nightingale Road. The current appeal scheme does not include any frontage development. Therefore, its form and layout is almost the same as that of the previous scheme dismissed at appeal. As such the current appeal scheme is damaging to the character and appearance of the street scene and Conservation Area especially in the absence of frontage development. It would not fit comfortably into the context of the wider Conservation Area because it would not reflect the existing street layout or pattern.

8.21
This point is reinforced as the dwellings fronting the north east side of Nightingale Road are a uniform linear development respecting a building line with open green areas to the front and with substantial and well-treed gardens to the rear which are an essential part of the character of the Conservation Area.  It is considered that harm would still exist in the current application by punching an access road off Nightingale Road to provide a modern cluster of houses at its turning head in that open and verdant area.

8.22
Whilst there are views from the public realm of that area both from the cemetery off Chorleywood Road and in glimpsed views between the houses along Nightingale Road, the issue of adverse impact on the character of a Conservation Area is not limited to whether that part of the Conservation Area enjoys views from the public realm.  The private realm is equally important and were it otherwise it would not be able to demonstrate a Conservation Area objection to any development which could not be seen from the public realm, but of course harm would nonetheless be caused to the Conservation Area.
8.23
There is a statutory test to consider the impact on the character and appearance of the Conservation Area.  Paragraphs 1.2 and in particular 3.7 of the Upper Nightingale Road and Cedars Avenue Conservation Area Appraisal which states that “the character of this area is determined by the houses being regularly spaced with access ways to gardens behind.  The scale and proportions of the buildings are mainly regular and made to look larger than they actually are to give an impression of prosperity”.  That character assessment is unable to be preserved or enhanced by this proposed development. Furthermore, the existing dwellings are served by extensive gardens which contribute to the character and appearance of the conservation area. 

8.24
The depth of the gardens serving the detached houses would meet the minimum requirement of 14 metres with regard to amenity provision for future occupiers.  However, the depth of the gardens fails to recognise the plot size of the existing gardens and surrounding residential properties where the depth of gardens to the original houses are typically between 35 and 50 metres deep. It is recognised that backland and infill development has taken place elsewhere in Nightingale Road, where the rear gardens generally meet the 14 metre minimum requirement; however, it is considered that these do not contribute to the special architectural and historic layout of the area and detract from the character and appearance of the area. The presence of the retained trees to the south east corner and east boundary would also lead to large parts of the proposed rear gardens being overshadowed for significant periods of time which affects the use of the gardens by future residents and thus create future pressure for their removal. The removal of these trees would be detrimental to the visual amenities of the area.

8.25
The current open and well-treed area will in part be replaced by built development which gives very limited opportunity for replacement planting. However, the Inspector was not as convinced by this and stated: 


The gardens to the rear of the appeal site cannot be fully appreciated from the public realm but, as I have already noted, it is possible to gain an impression of the extent of the tree cover and the depths of gardens from the gaps between houses. Neighbouring residents would be more aware of the tree loss but it would be difficult to appreciate from the cemetery next to the site because the majority of trees on the north-eastern boundary would be retained. 

8.26
The design of the scheme with a new access road and footpath would open up the site and change the character and appearance of the frontage to Nightingale Road.  It would involve the loss of an existing tree to the frontage. Whilst a replacement tree could be planted elsewhere, it would take some time for a replacement tree to have the same visual impact to make a contribution to the visual amenities of the street scene and Conservation Area which the current trees make.  

8.27
The spacing between plots 2 and 3 does enable views from Nightingale Road to the rear of the site where trees are present. However, to achieve this, in the foreground would be the uncharacteristic road layout which as mentioned above fails to preserve or enhance the character and appearance of the conservation area. 

8.28
The scale of the existing number 63 is neutral and is certainly not significantly out of scale or character with its surroundings. The current application cannot be something of a more appropriate scale or massing such as would benefit the character and appearance of the area because of its inappropriate layout and the impact on the street scene by the creation of a new access between plot 4 and number 65.

8.29
The Conservation 0fficer is of the opinion that the reasons for refusal from the previous scheme still apply to this one, as it is still a proposal for 4 dwellings in a backland infill development and would be detrimental to the character and appearance of the Conservation Area. Widening the road is considered to be more intrusive to the frontage than it was before. This still has an adverse affect on the character of the Conservation Area here and alters the "Sylvan setting" and the open spaces that contribute to that character. Even though some of the positions of the proposed buildings on the plots have been re-adjusted, and designs slightly revised, it’s still quite a tight if not cramped development proposal. 
8.30
In view of the planning history for the site and the fact that it now enjoys greater protection than before as a result of it now lying in a Conservation Area, together with the reasons set out in this proof of evidence, the appeal proposals fail to comply with Policies GEN 3, N15, H14 and Appendix 2 of the Adopted Local Plan. All these factors and the evidence contained in my proof results in the conclusion that the appeal should be dismissed.

9
LIST OF SUPPORTING DOCUMENTS.

DOCUMENT 1
EXTRACTS FROM THE THREE RIVERS LOCAL PLAN 1996 – 2011. POLICIES  C1, C6, H14, GEN 3, GEN 8, N15, N16, APPENDIX 2. 

DOCUMENT 2
THE UPPER NIGHTINGALE ROAD AND CEDARS AVENUE CONSERVATION AREA APPRAISAL.

DOCUMENT 3
COPY OF APPEAL DECISION DATED 12th JANUARY 2009 RELATING TO LAND AT 61-65 NIGHTINGALE ROAD.

DOCUMENT 4
COPY OF APPEAL DECISION DATED 19th AUGUST 2009 RELATING TO LAND AT APPLEGARTH, CROXLEY GREEN, RICKMANSWORTH
DOCUMENT 5
PHOTOGRAPHS OF THE APPEAL SITE AND SURROUNDINGS (OCTOBER 2007)
DOCUMENT 6
LETTER FROM CHIEF PLANNING OFFICER DATE 19TH JANUARY 2010.
09/1397/FUL Proof  









April 2010
24
2
09/1397/FUL proof  – April  2010

